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LIMITING

ADVERSE VERDICTS:
TORT REFORM VICTORY
IN MISSISSIPPI

THE JURY HAS JUST ANNOUNCED its verdict finding your company liable for a million dollars in damages. As you mentally

prepare your to-do list including your new trial motion and list of items to be raised on appeal, you should also consider what

caps are placed on non-economic and/or punitive damages in the jurisdiction and if the award can be reduced at the trial court

level. The previous issue of Pro Teé: Solutio provides a compendium of state legislation that caps the amount of non-economic

damages that can be recovered in personal injury suits. Mississippi is on the list, highlighting Miss. Code Ann. §11-1-60 (2007).!

Section 11-1-60(2)(b) provides: “In any civil action filed on or after September 1, 2004, [...] in the event the trier of fact finds the

defendant liable, they shall not award the plaintiff more than One Million Dollars ($1,000,000.00) for noneconomic damages.”

Econowmic BENEFITS OF Damages Caps
In 2002, the American Tort Reform
Association (ATRA) published its first list-
ing of Judicial Hellholes. Mississippi’s 22™
Judicial Circuit, which includes Copiah,
Claiborne, and Jefferson Counties, topped
the list.> The report describes judicial hell-
holes “as ‘magnet courts’ or even ‘magic
jurisdictions’ — magic in that they can
seemingly pull million or billion dollar ver-
dicts out of a hat and create causes of action
previously unknown or procedural rules
that are foreign to due process.”* In 2003,
Mississippi’s 22" Judicial Circuit was again
listed among the top jurisdictions as a judicial
hellhole.” During the 2002 special session,
the Mississippi legislature passed two pieces

of tort reform legislation, including one
piece that focused solely on capping medi-
cal malpractice litigation with a $500,000
cap on non-economic damages and a sec-
ond that included caps on punitive damages
for all tort claims.® Despite these reforms,
Mississippi’s economy continued to suffer.”
The second wave of tort reform, which
includes the current version of Miss. Code
Ann. §11-1-60, was enacted in 2004 and
became effective September 1, 2004. Since
the enactment, insurance companies have
returned to the state, Medical Assurance
Company of Mississippi has ceased raising
its rates, the state has been successful in
recruiting new business due to the lower
costs of doing business, and the mass-tort
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industry was virtually eliminated.® Missis-
sippi has not appeared on ATRA’ judicial
hellhole list since 2003.

PROCEDURAL CONSIDERATIONS

With tort reform and statutory caps in
place in the majority of states, an initial
thought upon an adverse verdict must be
whether the cap is applicable and should
be implemented to reduce the judgment.
Immediately upon receiving an adverse
verdict that is above the statutory limita-
tions for damages, you must file a Motion to
Amend the Judgment or Alter the Final
Judgment. The motion should include the
date of judgment, the amount of judgment,
the applicable statute, the amount once
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the limitation is applied, and a proposed
amended judgment. Some state statutes,
including Miss. Code. Ann. §11-1-60, pro-
vide that the trier of fact shall not be advised
of the limitations and that the judge shall
appropriately reduce any award. A strict
reading of this would appear to give the
court the power to reduce the award sua
sponte, but motion practice may be required.
The motion to alter the judgment must be
filed at the trial court level.’?

DEFENDING THE CONSTITUTIONALITY
oF Damaces Cars

Recently, Butler Snow defended the con-
stitutionality of the caps portion of Section
11-1-60 in a premises liability action filed
against the owner of a convenience store.'
‘This is the first challenge to Mississippi’s tort
reform efforts enacted in 2004. In July 2008,
the Humphreys County Circuit Court im-
posed the $1 million dollar limitation on
non-economic damages found in Miss. Code
Ann. §11-1-60 and reduced the $4 million
verdict. The plaintiff challenged the amended
judgment. After receiving the parties” writ-
ten papers and hearing the oral argument,
the trial court denied the plantiff’s constitu-
tional challenge to §11-1-60."

The plaindff challenged Miss. Code Ann.
§11-1-60 on the following grounds:

1) It violates the right to trial by jury
enumerated in the Seventh Amend-
ment of the United States Constitution
and Section 31, Article 3 of the Missis-
sippi Constitution.

2) It violates Section 24 of the Mis-
sissippi Constitution, which provides
for the right to a remedy by due course
of law.

3) It violates the Equal Protection
Clause and Due Process Clause of the
Fourteenth Amendment of the United
States Constitution.

4) It violates the provisions for Sep-
aration of Powers in the Mississippi
Constitution.

The challenging party bears the heavy
burden to show the statute is unconstitu-
tional, and a state law may be struck down
“on constitutional grounds only where it

4 Pro'TE: Solutio

appears beyond all reasonable doubt that
the statute under review is unconstitution-
al.”!2 The presumption is that State Legisla-
ture acted properly when enacting statutes.
The Mississippi Supreme Court has recog-
nized deference to the legislature in promul-
gating similar statutes that impose limitations
on what types of damages and what amounts
are recoverable.”?

In determining whether an act of the Leg-
islature violates the Constitution, the courts
are without the right to substitute their
judgment for that of the Legislature as to
the wisdom and policy of the act and must
enforce it, unless it appears beyond all rea-
sonable doubt to violate the Constitution.
Nor are the courts at liberty to declare an Act
void, because in their opinion it is opposed to

are created by statute; the damages are stat-
utorily defined. Accordingly, the legislature
has the power to limit them, expand them,
or take them away entirely.

The due process analysis requires that
the statute at issue be related to a proper
legislative purpose. Most of the caps on
damages were enacted into statutes as part
of tort reform in the early part of this cen-
tury to combat rising insurance prices and
a tremendous influx of lawsuits. The limi-
tations placed on non-economic damages
help serve several salutary purposes. First,
the presence of limitations provisions en-
ables individuals and businesses to make
better informed risk assessment decisions
in connection with their respective pur-

chase of real property, goods, and services;

THE second wave OF TORT REFORM, WHICH includes THE
current VERSION OF Miss. CODE ANN. §11-1-60, was enacted
IN 2004 AND BECAME EFFECTIVE SEPTEMBER 1, 2004.

SINCE THE ENACTMENT, insurance companies HAVE returned
TO THE STATE, MEDICAL ASSURANCE COMPANY OF MISSISSIPPI
has CEASED raising its rates, THE STATE HAS BEEN successful IN
RECRUITING 7ew business DUE TO THE lower costs OF DOING BUSINESS,
and THE MASS-TORT INDUSTRY WAS Virtually ELIMINATED.

MIiSSISSIPPI has not APPEARED ON ATRA’S jUDICIAL hellhole
LIST SINCE 2003.

a spirit supposed to prevail the Constitution,
but not the expressed words.*

In arguing for the constitutionality of a
damage limitation, consider whether other
statutes that impose limitations have been
upheld as constitutional under the State
and Federal Constitutions. For example,
statutes of limitations have routinely been
upheld even though they cut off an injured
party’s right to recover damages after a cer-
tain time specified by that same statute.
The Constitution, State and Federal, does
not forbid either: A) the creation of new
rights; or B) the abolition of old rights rec-
ognized by the common law to obtain a
permissible legislative objective.”” An im-
portant concept to note in your argument
is that non-economic damages themselves

asset management; estate planning; per-
sonal careers; and business strategies. These
statutes also provide casualty and property
liability insurers with the ability to improve
the predictability of the outcome of the
amount of damages that can be awarded
for personal injury claims made against
their policies. The statutes also have the an-
cillary purpose of improving the business
climate by making the state a more attrac-
tive place for professionals and businesses
to operate, thereby creating greater employ-
ment opportunities. Finally, the limitation
statutes enable injured parties and alleged
tortfeasors to be in a better position to eval-
uate the merits of their cases and the range
of verdicts that are possible, thereby increas-
ing the likelihood of settlement in close



cases and reducing the burden imposed on
the court system.

In our case, the State Attorney General
intervened as a non-aligned party and sup-
ported the constitutionality of Section 11-
1-60(2)(b), adopting the legal arguments
presented on behalf of the defendants. In
Mississippi, as with most states, the State
Attorney General is authorized by statute to
intervene on behalf of the State in pending
litigation to defend the constitutionality of
a state statute.'® In some states, parties must
give notice to the attorney general of any
constitutional challenge to a statute. Regard-
less of whether your state requires notice,
from a defense standpoint, alert the attorney
general of the suit and your position as soon
as possible. The means and method of notify-
ing the attorney general in hopes that he will
take action to bolster your side will depend
on the working relationship you or your firm
has with the Office of the Attorney General
and the circumstances of the individual case.

In our mactter, we anticipate an appeal by
plaintiff to the Mississippi Supreme Court.
Once a case is at that level, other interested
organizations may want to have their views
about these issues known to the court
through the filing of amicus curia briefs.
One entity that may have an interest in fil-
ing an amicus brief is the state defense bar
association. Additionally, depending on the
circumstances of the case, the American
Tort Reform Association (ATRA), Defense
Research Institute (DRI), Lawyers for Civil
Justice (LC]J), or United States Chamber of
Commerce may be willing to get involved
in the matter.” The Advanced Medical
Technology Association (AdvaMed), the
Medical Device Manufacturer’s Association
(MDMA), the Pharmaceutical Research &
Manufacturers of America (PhRMA), and
the Product Liability Advisory Council
(PLAC) are some of the organizations in the
healthcare industry that may have an interest
in the matter. Should your company find it-
self defending the constitutionality of a dam-
ages limitation at the appellate level, consider
reaching out to one or more of the agencies
that potentially may have an interest in the
matter and requesting their assistance.

Mississippi is not the only jurisdiction to
be faced with a constitutional challenge to
newly enacted damages caps. Last Decem-
ber, in the context of a pharmaceutical case,
the Ohio Supreme Court upheld legislation
that limits non-economic and punitive
damages.'® The Ohio Supreme Court spe-
cifically found that the statute limiting non-
economic damages did not violate Ohio’s
constitutional right to a jury trial, the right
to an open court and remedy under the
Ohio Constitution, the Due Process Clause,
or the Equal Protection Clause. In its twen-
ty-five page majority opinion, the Ohio Su-
preme Court outlined the various reasons
the plaintiffs challenges to the statute were
rejected and will serve as a good starting
point for a general overview of the issues.
The opinion also includes a footnote citing
nineteen other jurisdictions that have up-
held the limits on non-economic damages."
Also, the previous issue of Pro Te: Solutio
notes that the state supreme courts in Ala-
bama, Illinois, New Hampshire, Oregon,
and Washington struck down legislation
that attempted to limit damages.”

With only approximately half of the state
courts being faced with addressing these
challenges, we should expect future deci-
sions that impact how tort reform will
evolve and succeed. Mississippi is facing its
first challenge to the tort reform that was so
desperately needed for our economy and
that has reshaped our reputation from a liti-
gation standpoint. We'll keep you posted on
the results.
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