REVI SED SEPTEMBER 27, 2002
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-60582

GULF GUARANTY LI FE | NSURANCE COMPANY

Plaintiff - Appellant

CONNECTI CUT GENERAL LI FE | NSURANCE COMPANY; Cl GNA

REI NSURANCE COVPANY

Def endants - Appel |l ees

Appeal fromthe United States District Court
for the Southern District of M ssissippi

August 30, 2002

Before KING Chief Judge, and PARKER, Circuit Judge, and ELLI SON,
District Judge.”’

KING Chief Judge:
Plaintiff-Appellant Gulf Guaranty Life Insurance Conpany
filed an initial claimin the district court in 1996 all eging

t hat Def endant - Appel | ee Connecticut Ceneral Life |Insurance

District Judge of the Southern District of Texas,
sitting by designation.



Conpany breached a rei nsurance contract between them Qulf
Guaranty subsequently filed clains in the district court in 2000
al l eging that Connecticut General breached an agreenent to
arbitrate the reinsurance dispute, as well as clains for
conspiracy and nmalice allegedly conmtted by Connecticut GCeneral
W th respect to Connecticut Ceneral's conduct in the arbitration
process. The district court consolidated the 1996 and 2000
actions and conpelled arbitration of the consolidated action.
The district court further denied a notion by Gulf Guaranty to
re-open discovery and granted a notion by Connecticut CGeneral to
renove a chosen arbitrator, Gary Fagg, from service. For the
follow ng reasons, we AFFIRM the district court's order
conpelling arbitration of all disputes between GQulf Guaranty and
Connecticut Ceneral in the consolidated action; we AFFIRMthe
district court's decision dismssing GQulf Guaranty's clains for
breach of the arbitration agreenent and for conspiracy and
malice; we AFFIRM the district court's decision denying CGulf
Guaranty's notion to re-open discovery; but we REVERSE the
district court's decision granting the notion to strike Fagg from
service as an arbitrator.
|.  FACTUAL AND PROCEDURAL HI STORY

In 1981, Plaintiff-Appellant Qulf Guaranty Life |Insurance

Conpany (“Q@ulf Guaranty”) entered into a contract w th Defendant-

Appel | ee Connecticut General Life Insurance Conpany (“Connecti cut



Ceneral ”) by which Connecticut General agreed to reinsure Qulf
Guaranty on certain credit life insurance certificates issued by
@Qul f Guaranty. Their reinsurance contract contained an
arbitration provision governing di sputes under the contract.! In
1991, a third-party holder of one of the insurance certificates
sued Gulf Guaranty for paynent. Follow ng judgnent in favor of
that certificate holder, @Gulf Guaranty sought reinbursenent from
Connecticut General pursuant to their reinsurance contract.
Connecticut General offered GQulf Guaranty paynent in an anount
that Qulf Guaranty found unsatisfactory. On or about Septenber
17, 1996, @ulf Q@uaranty sued Connecticut CGeneral and Defendant -
Appel | ee Cigna Rei nsurance Conpany (“Cigna”)? (collectively, “the
Defendants”) in M ssissippi state court for breach of contract
and “wrongfully placing conditions on paynent.” This was the

1996 first-filed suit.

1 The arbitration provision in the GQulf Guaranty-
Connecticut General reinsurance contract reads in relevant part:

Shoul d a di sagreenent arise between the two conpani es
regarding the rights or liabilities of either conpany
under any transaction under this agreenent, the sane
Wil be referred to arbitrators, one to be chosen by
each conpany from anong the officers of other life

i nsurance conpanies and a third to be chosen by the
said two arbitrators before entering upon arbitration.
The arbitrators will regard this docunent as an

honor abl e agreenent and not nerely as a | egal
obligation, and their decision wll be final and

bi ndi ng upon bot h conpani es.

2 Cigna was a non-signatory to the arbitration agreenent
between Gulf Guaranty and Connecticut Ceneral that acted as
Connecticut General’s agent.



The 1996 first-filed suit was renoved to federal court in
Cct ober of 1996. Connecticut Ceneral and G gna sought to conpel
arbitration pursuant to the Connecticut General -Gl f Guaranty
rei nsurance contract. In January of 1997, a nmmagistrate judge
stayed all proceedings in the 1996 first-filed suit against
Connecticut General and conpelled arbitration of the reinsurance
dispute. In April of 1997, the district court |ikew se stayed
the action agai nst non-signatory C gna pending arbitration.

I n Septenber of 1999, @Gulf Guaranty appointed Gary Fagg as
its arbitrator of choice. |In January of 2000, the Defendants
appoi nted Oscar R Scofield as their arbitrator of choice.

It is undisputed that Scofield and Fagg di scussed sel ecti on of
Peter Jaynes to serve as the third arbitrator. Wether the two
arbitrators agreed upon and appoi nted Jaynes as the third
arbitrator, or whether his selection was nerely di scussed between
them is a matter of dispute.® Based on this dispute over
selection of arbitrators, on August 23, 2000, Gulf CGuaranty filed
a second lawsuit in Mssissippi state court that alleged breach
of the arbitration agreenent by the Defendants, alleged waiver of

the Defendants’ right to arbitrate, and all eged conspiracy and

3 @il f @aranty contends that Scofield and Fagg agreed on
Jaynes's selection and in fact appointed Jaynes to serve.
Scofield, Connecticut General's chosen arbitrator, counters that
Jaynes's appointnent as the third arbitrator was nerely di scussed
bet ween Scofield and Fagg, but that those two arbitrators never
agreed upon, nor appointed, Jaynes to serve.
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mal i ce and reckless disregard for GQulf Guaranty’s rights. This
was the 2000 second-filed suit.

The 2000 second-filed suit was |ikew se renoved to federa
court. On Decenber 14, 2000, the district court re-opened the
1996 first-filed suit and consolidated it with the 2000 second-
filed suit. On June 22, 2001, upon notion by the Defendants to
conpel arbitration and to dism ss the 2000 second-filed suit, the
district court issued an order finding that the Defendants had
not waived their right to arbitrate. |In that June 22 order, the
court also granted the Defendants’ notion to conpel arbitration
and granted the Defendants notion to "Dismss the lawsuit filed
by Plaintiff GQulf Guaranty on August 23, 2000," making no nention
of the status of the 1996 first-filed suit conponent of the
underlyi ng consol idated action as stayed or dismssed. |In the
sanme June 22 order, the district court further denied Qulf
Guaranty’s notion to re-open discovery and granted the
Def endants’ notion to strike Fagg fromservice as an arbitrator.

On July 26, 2001, the district court stayed enforcenent of
its June 22 order conpelling arbitration pendi ng appeal of that
order to this court. On Septenber 18, 2001, the district court
denied a notion by Qulf CGuaranty for relief fromthe district
court’s judgnent pursuant to FED. R Qv. P. 60(b). «ulf
Guaranty now tinely appeals the district court’s order of June

22, 2001 that conpelled arbitration and dism ssed Gulf Guaranty’s



clains for waiver, breach and conspiracy; denied Qulf Guaranty’s
nmotion to re-open discovery; and struck arbitrator Fagg.
1. THE ORDER COVPELLI NG ARBI TRATI ON

A, This Court's Jurisdiction Over Appeal of the District Court's
June 22 Order Conpelling Arbitration

The parties agree that this court should have jurisdiction
over the district court's June 22 order conpelling arbitration of
the consolidated action, but such agreenent is insufficient to
confer jurisdiction on this court. Due to procedural ambiguity
wthin the June 22 arbitration regarding the precise status of
the 1996 first-filed suit of the consolidated action as stayed or
di sm ssed, there is sone question as to whether this court has
jurisdiction subsequent to the Suprene Court's decision in Geen

Tree Fin. Corp. - Ala. v. Randolph, 531 U S 79 (2000). In Geen

Tree, the Suprenme Court addressed the appealability of orders
conpelling arbitration under the Federal Arbitration Act, 9
US C 8§ 16(a)(3) (1999) ("the FAA").* The Suprene Court held

in Geen Tree that, when a district court issues an order

conpelling arbitration, that order is appeal able as a final
deci si on under section 16(a)(3) only if the district court
di sm sses the underlying action. See 531 U. S. at 86-87. The

court further held in G een Tree that when a district court

4  Section 16(a)(3) of the FAA states in relevant part:
"(a) An appeal may be taken from-- ... (3) a final decision with
respect to an arbitration that is subject to this title." 9
US C § 16(a)(3).



conpels arbitration but "enter[s] a stay instead of a dismssal |
of the underlying action,] ... that order would not be
appeal abl e" under the FAA. 1d. at 87 n.2 (citing 9 U S. C
8§ 16(b) (1) (1999)).°

It is undisputed that the district court's June 22 order
explicitly dismssed the underlying 2000 second-filed suit that
was filed on August 23, 2000. However, because the district
court neglected to explicitly address the status of the 1996
first-filed suit, which 1996 suit that court acknow edged it had
re-opened for the purpose of consolidating the 1996 suit with the
2000 second-filed suit, this court nust determ ne, pursuant to

the dictates of G een Tree, whether we can hear this appeal of

the June 22 order conpelling arbitration. Because we concl ude
that the record shows clear intent by the district court that its
June 22 order conpelling arbitration be i nmedi ately appeal able to

this court pursuant to the Suprene Court's mandate in G een Tree,

we further conclude that we have jurisdiction to hear appeal of
that order under 8 16(a)(3) of the FAA, and in accordance with
Green Tree.

The Suprenme Court's decision in Geen Tree did not confront

the circunstance of consolidated actions. Subsequent to that

deci sion, no other court of appeals has yet confronted the

5 Section 16(b)(1) of the FAA states: "Except as otherw se
provided in section 1292(b) of title 28, an appeal may not be
taken froman interlocutory order -- granting a stay of any
action under section 3 of this title ...." 9 US C 8§ 16(b)(1).
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preci se circunstance of this case of determ ning appellate
jurisdiction over an order conpelling arbitration of a

consol idated action that explicitly dismssed only a portion of
the clains in that action and neglected to declare the status of
the remaining clains as stayed or dism ssed. The Suprene Court

noted in G een Tree that Congress did not define the term"final

decision" as it is used within the FAA. See 531 U S. at 86. The
court thus held that the termfinal decision should be
"accord[ed] its well established neaning [,]" as "a decision that
ends the litigation on the nerits and | eaves nothing nore for the
court to do but execute the judgnent." 1d. (citations and
gquotation omtted).

We recently construed a district court's order conpelling
arbitration that did not precisely conformwth the di sm ssal

| anguage of Green Tree as providing the functional equival ent of

the required dismssal of the underlying case, and thus to all ow
for our exercise of jurisdiction over that appeal in accordance

with G een Tree. See Am Heritage Life Ins. Co. v. Or, 294 F. 3d

702, 706-08 (5th Gr. 2002) (citing Geen Tree, 531 U S. at 89).

In the order conpelling arbitration at issue in that case, the
district court used the term"clos[ed]" rather than "dism ss[ed]"
to indicate the status of the underlying case. See id. W
concluded that there "is no practical distinction between
"dismss' and 'close' for purposes of this appeal," where “the
application of each word results in a termnation on the nerits,

8



| eaving the judgenent-rendering [sic] court with nothing nore to
do but execute the judgnent” so that we determ ned "the decision
[to be] "final' within the contenplation of 8§ 16(a)(3) of the
FAA." 1d. Thus, we have previously inferred that an order that
did not precisely conformw th the Suprene Court's requirenent in
G een Tree that clains be dismssed per se to allow appellate
jurisdiction nonetheless constituted a final decision for the

pur poses of our jurisdiction in conformance with G een Tree.

The district court in the instant case took the follow ng
actions that suggest that court's intent to issue a final
decision in its June 22 order conpelling arbitration that would
be i medi ately appealable to this court, in full accord with
Geen Tree. We note first that the district court lifted the
stay on the 1996 first-filed suit by re-opening that case when it
consolidated the actions, so that no stay of the first-filed suit
remained in effect. W further note that there was no notion
before the district court by any party to stay any portion of the
consolidated action at the tinme that court issued its June 22
order conpelling arbitration of the entire consolidated action.
Rat her, there was only a notion to dismss filed by the
Def endants along wth the Defendants' notion requesting the

district court to re-conpel the parties to arbitrate their entire



6

di sput e. In its June 22 order conpelling arbitration, the

district court did dismss the 2000 second-filed suit in order to
conpel the entire action to arbitration in accord with the

previ ous order conpelling arbitration of the 1996 first-filed

Sui t.

Additionally, in its subsequent order of July 26, 2001, the
district court stayed enforcenent of its June 22 order conpelling
arbitration pending appeal to this court of that June 22 order,
referencing the cause nunbers of both the 1996 and 2000 fil ed
suits in that July 26 stay order. Mreover, in that July 26
order, the district court expressly referenced its June 22 order
conpelling arbitration and described that order as follows: "This
[June 22] Order is considered a final judgnent for the purposes

of appeal. See 9 U S.C. § 16(a)(3); Geen Tree Fin. Corp. v.

Randol ph, 531 U.S. 79 (2000)." The district court's express

reference to G een Tree when describing its June 22 order is very

conpel ling evidence that the district court clearly intended to
issue a final decision conpelling arbitration in its June 22
order for the purposes of this court's jurisdiction to entertain

i mredi at e appeal of that order fully in accord with G een Tree.

Last, the district court subsequently entertai ned and deni ed

a notion made by GQulf Guaranty pursuant to FED. R CvVv. P. 60(b)

6 W acknow edge that this notion by the Defendants
seeking an order re-conpelling arbitration of the entire dispute
only requested dism ssal of the 2000 second-filed suit.
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for relief fromthe district court's judgnent of June 22. W
note that trial courts have no jurisdiction to entertain Rule
60(b) notions for relief froma judgnment except from an order
that is a "final judgnent, order, or proceeding ...." FED. R
Cv. P. 60(b).” Thus, the district court's acceptance of
jurisdiction over, and denial of, GQulf Guaranty's Rule 60(b)
nmotion further evinces that court's belief that its June 22 order
constituted a final decision imedi ately appeal able to this
court. We conclude fromthis record that the district court's
order of June 22 conpelling arbitration of the entire instant
consol idated action constitutes a final decision within the

meani ng of G een Tree, 531 U.S. at 85. The district court’s

failure to reference explicitly the 1996 first-filed suit as
dismssed in the court's June 22 order conpelling arbitration of
the entire consolidated action was sinply an oversight. Cearly,
the intention, as well as the effect, was to dismss it.

B. No Waiver By Connecticut CGeneral of Its Right to Arbitrate

In the 2000 second-filed suit, Gulf Guaranty clainmed that

Connecticut General waived its right to arbitrate based on
Connecticut CGeneral's alleged attenpted veto of the selection of
Jaynes as a third arbitrator by Scofield and Fagg. Based on this

di spute over arbitrator selection, GQulf Guaranty all eged that

" Rule 60(b) states in relevant part: "On notion ... the
court may relieve a party ... froma final judgnent, order, or
proceeding for the follow ng reasons: (1) mstake ...." FED. R

av. P. 60(b).
11



Connecticut Ceneral refused to nove forward with arbitration,
took active steps to prevent arbitration, and attenpted to
"counsel or coerce" Scofield into repudiating an agreenent that
Gul f Guaranty all eges was conpl eted between Scofield and Fagg and
appoi nted Jaynes as the third arbitrator. The district court
granted the Defendants' notion to dism ss the waiver claim W
agree with the district court that, even taking Gulf Guaranty's
allegations as true at the notion to dism ss stage, such
al l egations regardi ng Connecticut General's participation in the
di spute over the conposition of the arbitration panel do not
indicate sufficient overt acts evincing a desire by Connecti cut
Ceneral to litigate, instead of arbitrate, the reinsurance
di spute that would constitute waiver of Connecticut General's
contractual right to arbitrate.

This court reviews de novo a district court's dism ssal of a

claimthat a party waived its right to arbitrate. See Subway

Equi p. Leasing Corp. v. Forte, 169 F.3d 324, 326 (5th Cr. 1999)

(wai ver); Copeland v. Wasserstein, Perella & Co., Inc., 278 F.3d

472, 477 (5th Cr. 2002) (notion to dismss). As the district
court correctly set forth, a party claimng that another party
wai ved the contractual right to arbitrate bears a heavy burden to
establish the claim "There is a strong presunption against" a
finding that a party waived its contractual right to arbitrate,
and "any doubts thereabout nust be resolved in favor of

arbitration." Texaco Exploration & Prod. Co. v. AnC vde

12



Engi neered Prods. Co., Inc., 243 F. 3d 906, 911 (5th Gr. 2001)

(citing Subway, 169 F.3d at 329). Odinarily a party waives its
right to arbitrate when it "initially pursues litigation and then
reverses course and attenpts to arbitrate ...." [d. However

wai ver "can also result from'sonme overt act in Court that
evinces a desire to resolve the arbitrable dispute through

litigation rather than arbitration. Id. (quoting Subway, 169
F.3d at 329).

However, "nmere delay falls far short of the waiver
requirenents ...." 1d. (citing Subway, 169 F.3d at 326). 1In
Subway, for exanple, this court rejected a claimof waiver even
where it was alleged a party sought related judicial bankruptcy
proceedi ngs involving i ssues separate fromthe arbitration in an

affirmative attenpt to delay that arbitration. See 169 F.3d at

329. Simlarly, in Texaco Exploration, this court rejected a

claimof waiver based on a party's seeking litigation of another
di spute with the sane opposing party that was separate fromthe
arbitrabl e dispute, even where this court recognized that the
unrelated litigation had the effect of delaying the arbitration
and narrowm ng its scope. 243 F.3d at 911-12. This court has
further recogni zed that, even where a party takes substanti al
steps toward litigation of the arbitral dispute, or participates
substantially in litigation procedures, it ordinarily wll not

wai ve the right to arbitrate. See Tenneco Resins, Inc. v. Davy

Int'|, AG 770 F.2d 416, 420-21 (5th Cir. 1985) (collecting

13



cases). In Tenneco, for exanple, this court found that a party
had not waived its right to arbitrate when it waited "al nost

ei ght nonths before noving that the district court proceedi ngs be
stayed pending arbitration, and in the neantine participated in
di scovery." 1d. This court noted that "this and other courts
have all owed such actions as well as considerably nore activity

w thout finding that a party has waived a contractual right to

arbitrate."” 1d. at 421 (citing Sout hwest Indus. Inport & Export,

Inc. v. Wlnod Co., Inc., 524 F.2d 468 (5th Cir. 1975)); see also

Gen. @ar. Ins. Co. v. New Ol eans Gen. Agency Inc., 427 F.2d

924, 928-29 (5th Cr. 1970) (finding no waiver although a party
filed an answer to a court claimdenying liability and filed
counterclains, as well as attenpted to inplead parties and
al l oned taking of two depositions before demanding arbitration).
In contrast, in one of the few cases in which we have
recogni zed a party's waiver of the right to arbitrate, we found
that the party had "denonstrated a clear and unm st akabl e
‘disinclination' to arbitrate" to "substantial detrinent and
prejudi ce" of the other party, including the bringing of a state
court suit that did not "rely on or even nention the arbitration
clause,"” and where the parties did not attenpt to schedul e an

arbitration hearing until alnost three years later. See Mller

Brewing Co. v. Fort Wrth Distrib. Co., Inc., 781 F.2d 494, 497

(5th Gr. 1986); cf. Ernst, Inc. v. Manhattan Constr. Co. of

Tex., 559 F.2d 268, 269 (5th Cr. 1977) (finding that "extensive
14



postsuit [sic] actions in all phases of this conplex litigation
served as waiver of [a party's] right to demand" that an opposing
party arbitrate grievances). Connecticut CGeneral did not
initiate any litigation action in this case; it nerely defended
itself against GQulf CGuaranty's court clainms. Q@ulf Quaranty
offers no authority supporting its proposition that, even taking
its allegations as true, Connecticut General's participation in
the di spute over the conposition of the arbitration panel -- even
if protracted and deliberately causing delay in arbitration --
rises to the level of the type of overt act that would indicate
Connecticut General’s desire to resolve the underlying

rei nsurance dispute via litigation rather than arbitration for

t he purposes of waiver. W find no such authority either. W
thus agree with the district court that Connecticut General did
not waive its right to arbitrate its dispute with Gulf Guaranty.

I11. D SMSSAL OF GULF GUARANTY'S CLAI M5 FOR BREACH OF THE
ARBI TRATI ON AGREEMENT AND CONSPI RACY AND DENI AL OF GULF
GUARANTY' S MOTI ON TO REGPEN DI SCOVERY

A. Dismssal of Gulf Guaranty's Remaining Cains for Damages for
Breach of the Arbitration Agreenent, Conspiracy, and a Tort of
Mal i cious, WIIful, or Reckless Disregard for Gulf QGuaranty's

Ri ght s

We review a district court's grant of a notion to dismss

cl ai n8 de novo. See Copel and, 278 F.3d at 477. In QGul f

Guaranty's August 23, 2000 conplaint alleging that Connecti cut
CGeneral "refused to nove forward with arbitrati on” based on the

di spute over selection of Jaynes as a third neutral arbitrator,

15



Gul f Guaranty clainmed that Connecticut CGeneral breached the
arbitration agreenent, conspired to deprive GQulf Guaranty of its
ri ghts under the reinsurance agreenent, and conmtted nali ci ous,
W llful, or reckless disregard for GQulf Guaranty's rights, which
latter claim @ilf Guaranty indicated constituted an "independent
tort." @ilf QGuaranty sought actual danages, attorneys’ fees and
costs, as well as "punitive damages in an anount sufficient to
puni sh these defendants and to deter others fromsimlar

m sconduct In its June 22 order, once the district court
found that Connecticut General did not waive its right to
arbitrate and conpelled arbitration, that court granted the

Def endants' notion to dismss the entire lawsuit filed on August
23, thus including Gulf CGuaranty's clainms for breach, conspiracy
and malice. The court did so without any further reference by
the court to those clains or discussion of their nmerits.

The di sm ssal w thout discussion suggests that the district
court declined to reach the nerits of those clainms. Qulf
Guaranty argues that this was an i nproper dism ssal of the clains
on the nerits and further contends that, even if its pleaded
allegations failed to nmake out its claimof waiver, Qulf
Guaranty's all egations of breach and conspiracy and nalice, if
taken as true, are nevertheless sufficient to survive a notion to
dism ss. The Defendants contend that the district court properly
di sm ssed these three clains on their nerits and posit that the
district court nust have done so based on a concl usion by that

16



court that such clains were nerely reiterative of GQulf Guaranty's
fail ed wai ver claim

We disagree with the parties' assunption that the district
court dismssed Gulf CGuaranty's clains for damages for breach,
conspiracy and reckless and nalicious behavior on the nerits. W
acknowl edge that it is not entirely clear fromthe June 22 order
upon which ground the district court based its dismssal of those
two clains -- whether on the nerits or w thout reaching the
merits. However, we are "not restricted to ruling on the
district court's reasoning, and may affirma district court's
grant of a notion to dismss on a basis not nentioned in the

district court's opinion." See In re Conshare, Inc. Sec. Litig.,

183 F. 3d 542, 548 (6th Cr. 1999) (citation omtted); see also

Razzoli v. Fed. Bureau of Prisons, 230 F.3d 371, 376 (D.C. Gr.

2000) (explaining that an appellate court "can affirma correct
decision even if on different grounds than those assigned in the
deci sion under review')(internal quotation and citation omtted).
Consequent |y, because we conclude that it was proper for the
district court, when conpelling arbitration, to dismss CGulf
Guaranty's breach, conspiracy and nalice clainms wthout reaching
the nmerits of those clainms, we affirmthe order dism ssing those
cl ai ns.

Qul f Guaranty offers no basis for a court's jurisdiction to
adj udi cate clains for damages of the type made by Qulf Guaranty
that arise fromthe alleged failure or breach of the agreed upon

17



arbitral process with respect to selection of Jaynes as
arbitrator, and we find none. No court appears to have addressed
the precise instant circunstance in which a party alleges failure
of the arbitral process and seeks damages, rather than conpelled
arbitration, fromthe court for breach of a valid arbitration
agreenent, as well as damages for conspiracy and tort. However,
review of the applicable principles regarding a court's limted
authority to intervene in the arbitral process when there is a
valid and enforceable arbitration agreenent indicates that it was
proper for the district court to dismss Gulf Guaranty's breach,
conspiracy, and malice clains wthout addressing the nerits of
t hose cl ai ns.

Under the FAA, jurisdiction by the courts to intervene into
the arbitral process prior to issuance of an award is very

limted. See Larry's United Super, Inc. v. Werries, 253 F.3d

1083, 1085 (8th Gr. 2001). Courts are limted to determ nations
regardi ng whether a valid agreenent to arbitrate exists and the
scope and enforcenent of the agreenent, including the
arbitrability of given underlying disputes under the agreenent.
See id. at 1085-86 ("'[A] court conpelling arbitration should
deci de only such issues as are essential to defining the nature
of the forumin which a dispute will be decided.'") (quoting

G eat Western Mg. Corp. v. Peacock, 110 F.3d 222, 230 (3d GCr.

1997)); Republic of N caragua v. Standard Fruit Co., 937 F.2d

18



469, 478 (9th Cir. 1991) ("Qur role is strictly limted to
determning arbitrability and enforcing agreenents to arbitrate
."). Section 4 of the FAA provides for a court's role in the
arbitral process prior to issuance of an award in the event of a
clainmed "default" of that process pursuant to a valid agreenent:

A party aggrieved by the alleged failure, neglect, or
refusal of another to arbitrate under a witten
agreenent for arbitration may petition ... [a] district
court ... for an order directing that such arbitration
proceed in the manner provided for in such agreenent
The court ... upon being satisfied that the making
of the agreenent for arbitration or the failure to
conply therewith is not in issue, ... shall nmake an
order directing the parties to proceed to arbitration
in accordance with the terns of the agreenment .... If
the making of the arbitration agreenent or the failure,
negl ect, or refusal to performthe sane be in issue,
the court shall proceed ... to the trial thereof
If the jury find that an agreenent for arbitration was
made in witing and that there is a default in
proceedi ng thereunder, the court shall make an order
summarily directing the parties to proceed with the
arbitration in accordance with the terns thereof.

9 US.C 84 (1999). The FAA does not provide therefore for any
court intervention prior to issuance of an arbitral award beyond
the determ nation as to whether an agreenent to arbitrate exists
and enforcenent of that agreenent by conpelled arbitration of
clains that fall within the scope of the agreenent even after the
court determ nes sone default has occurred. Moreover,

enforcenent of an agreenent to arbitrate under the FAA does not
appear to include any nechani sm beyond those geared toward
returning the parties to arbitration, thus appearing not to

aut hori ze conpensation by a court to parties in the form of

19



damages prior to issuance of an arbitral award. C. Mses H

Cone Hosp. v. Mercury Constr. Corp., 460 U S. 1, 22 (1982) ("The

[ FAA] provides two parallel devices for enforcing an arbitration
agreenent: a stay of litigation in any case raising a dispute
referable to arbitration, 9 U S.C. §8 3, and an affirmative order
to engage in arbitration, 8 4. Both of these sections call for
an expeditious and summary hearing, with only restricted inquiry
into factual issues.").

We have at | east once rejected a claimfor danages arising
froman alleged failure in the arbitral process and ordered the

parties instead to resune arbitration. See Folse v. R chard Wi f

Med. Instrunents Corp., 56 F.3d 603, 604-06 (5th Gr. 1995). 1In

Folse, we found that a district court erred by refusing to conpel
parties to return to arbitration and refusing to stay a court
action that included a claimfor damages from"failure of
arbitration" arising froman arbitral process that was ongoi ng
for nore than three years without resulting in an award. 1d. In
so doing, we noted that, although it was "unfortunate" that the
arbitration "has failed the expectations of at |east one, if not
both, of the parties[,] ... [n]onetheless, ... these facts do not
permt us to intervene until the parties see this arbitration
through to a final award." 1d. at 606

Additionally, this court follows the rule by which
chal | enges to the procedural aspects of arbitration are for the
arbitrator to decide, while challenges to the substantive

20



arbitrability of disputes are for the courts to decide. See

Smth Barney Shearson, Inc. v Boone, 47 F.3d 750, 753-54 (5th

Cr. 1995) (finding that a party's claimthat arbitration was
time-barred was a proper dispute regarding arbitration procedure
for the arbitrator where rules regarding tineliness were
incorporated into the agreenent to arbitrate and the parties
agreed to have any di spute between themresolved by arbitration);

Ala. Educ. Ass'n v. Ala. Prof'l Staff Og., 655 F.2d 607 (5th

Cr. Unit B Sept. 8, 1981) (citing United Steelwrkers v. Am

Mg. Co., 363 U.S. 564 (1960)); see also Livingston v. John WIley

& Sons, Inc., 313 F.2d 52, 62 (2d Cr. 1963) ("[I]ssues of

conpliance with grievance and arbitration procedure ... are
properly within the conpetence of the arbitrator."). As the
Fourth Grcuit has explained, "[g]enerally, objections to the
nature of arbitral proceedings are for the arbitrator to decide
inthe first instance ... [f]airness objections should generally
be made to the arbitrator subject only to limted post-
arbitration judicial review as set forth in section 10 of the

FAA." See Hooters of Am, Inc. v. Phillips, 173 F.3d 933, 940-41

(4th Gr. 1999). There are circunstances in which courts wll
intervene in the arbitral process when a challenge goes to the
maki ng of the agreenent or suggests that the agreenent is void or

warrants rescission. |In Hooters of Anerica, for exanple, the

Fourth Grcuit found that a party "materially breached" its
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arbitration agreenent by pronul gating rul es under that agreenent
that were so biased in favor of an enployer that the rules were
tantanobunt to unconscionability, thus requiring the extrenme
renmedy of rescission of the agreenent. See id. 8 W have
recently simlarly determned that a court may entertain a

chall enge to the enforcenent of arbitration agreenents based on a
theory that the agreenent is void as against public policy. See

Inv. Partners, L.P. v. d anpur Shots Licensing, Inc., No. 01-

60651, 2002 W. 1498721, at *3 (5th Cr. July 15, 2002). However,
Qul f Guaranty's clains for damages arising frombreach of the
arbitration agreenent, and from conspiracy and a tort of malice,

based on its allegations regardi ng Connecticut Ceneral's

8 The Fourth Circuit in Hooters of America strictly
limted the reach of its decision on the egregious nature of the
facts of that case, cautioning:

[ Qur decision[s] [should not] be m sunderstood as
permtting a full scale assault on the fairness of
proceedi ngs before the matter is submtted to
arbitration .... This case ... is the exception that
proves the rule: fairness objections should generally
be made to the arbitrator subject only to limted post-
arbitration judicial review as set forth in section 10
of the FAA. By promulgating this system of warped
rules, [enployer] Hooters so skewed the process inits
favor that [the enpl oyee] has been denied arbitration
i n any neani ngful sense of the word. To uphold the
promul gati on of this aberrational schene under the
headi ng of arbitration would underm ne, not advance,
the federal policy favoring alternative dispute

resol ution.

173 F.3d at 941.
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responsibility for failure in the arbitrator selection process,
make no such challenges to the nmaking of or validity of the
arbitration agreenent, nor do these clains suggest that the
agreenent is void, unenforceable, or worthy of rescission based
on public policy or any other ground. Rather, Qulf Guaranty
appears inproperly to attenpt to cast challenges that essentially
go to the procedure of arbitration, specifically the arbitrator
sel ection process, and to the all eged unfairness of that process,
as clains for danmages for breach of contract and tort injury. W
find no authority under the FAA for a court to entertain such
chal | enges prior to issuance of the arbitral award.

The parties do not dispute that they have a valid agreenent
to arbitrate and that their underlying reinsurance dispute is
arbitrabl e under that agreenent. The district court has already
provi ded for enforcenent of the valid agreenent pursuant to the
mechani snms outlined in the FAA via that court's June 22 order
conpelling arbitration. As we indicated in Folse, prior to
i ssuance of an arbitral award, a party's prayer for actual and
punitive damages for any alleged failure of that process does not
appear to fall wthin the anbit of a court's authority to enforce
a valid arbitration agreenent under the FAA. See 56 F.3d at 603-
05. W conclude, therefore, based on a court's limted authority
under the FAA to intervene in the arbitral process prior to
i ssuance of an award, that it was appropriate for the district
court in this case to dismss Gulf Guaranty's cl ai ns seeking
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damages for breach, conspiracy, and malice w thout addressing
their merits when that court issued an order re-conpelling the
parties to arbitration.
B. Denial of Gulf Guaranty's Mdtion to Re-open D scovery
We review a district court's refusal to re-open discovery

for abuse of discretion. See Martin's Herend I nports v. Di anond

& Gem Trading, 195 F.3d 765, 775 (5th Cr. 1999). @l f Guaranty

requested that the district court re-open discovery with respect
to the issue of whether Scofield in fact agreed with Fagg to
appoi ntment of Jaynes as a third arbitrator. Once the district
court disposed of Gulf Guaranty's other clains, that court denied
the discovery notion in its June 22 order w thout further

di scussion. Under this circunstance, we concl ude that decision
was proper. The district court properly found that any all eged
coercion regarding the conposition of the panel, including

whet her Jaynes was appointed as an arbitrator, was insufficient
as a matter of law to constitute wai ver of Connecticut General's
right to arbitrate. Any further evidence regarding the dispute
over Jaynes' appointnent would not alter that finding.
Additionally, once the district court properly dismssed Qulf
Guaranty's other clains for breach of the arbitration agreenent,
conspiracy, and nalice, and then conpelled any renai ning di sputes
between the parties to arbitration, no court clains renai ned

before the district court for which discovery by GQulf Guaranty
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woul d have been necessary at that tine. Moreover, in the event
that arbitration resolved all of the issues between the parties,
such discovery in pursuit of Gulf Guaranty's court clains would
have been wasteful. W conclude, therefore, that the district
court did not abuse its discretion by denying GQulf Guaranty's
nmotion to re-open discovery regardi ng the di spute over Jaynes's
appoi ntnent as an arbitrator.

V. THE STRI KING OF FAGG AS AN ARBI TRATOR BY THE DI STRI CT COURT
PRI OR TO | SSUANCE OF AN ARBI TRAL AVWARD

The Defendants filed a nmotion with the district court to
strike Gulf Guaranty's chosen arbitrator, Gary Fagg, from
service. The district court interpreted the | anguage of the
arbitration agreenent to require that only executives of a "life
i nsurance conpany" nmay serve as arbitrators. The court thus
concl uded that, because Fagg is the executive of a reinsurance
conpany, which the court concluded is not a "life insurance

conpany, " then Fagg's "qualifications" fail to satisfy a
"condition precedent” in the arbitration agreenent for Fagg to
serve as an arbitrator. The district court thus granted the

Def endants' notion to strike Fagg fromservice as an arbitrator.
Gul f Guaranty appeals that decision on the ground that the

district court erred in determning that the court had authority

to renove Fagg fromservice as an arbitrator prior to issuance of
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an arbitral award based on any qualification of Fagg to serve.?®
We agree.

As the Suprene Court has acknow edged, the congressional
purpose of the FAAis to "nove the parties to an arbitrable
di spute out of court and into arbitration as quickly and easily

as possible.” Mses H Cone Hosp., 460 U S. at 22.

Addi tionally, the FAA does not expressly provide for court
authority to renove an arbitrator prior to issuance of an
arbitral award. Under the FAA, courts may intervene into the
arbitral process to select an arbitrator upon application of a
party, if the parties fail to avail thenselves of a nethod for
arbitrator selection within their agreenent or "if for any reason
there shall be a |apse in the namng of an arbitrator." See 9

US C 8§85 (1999).1° However, there is no authorization under

° Because we determine that the district court |acked
authority to renove Fagg as an arbitrator on the ground of Fagg's
qualification to serve, we need not address GQulf Quaranty's
alternative argunent that the district court erred in that
court's interpretation of the arbitration agreenent to determ ne
that Fagg was not qualified to serve.

10 Section 5 of the FAA states in relevant part:

If in the agreenent provision be nade for a nethod

of nam ng or appointing an arbitrator ... or an unpire,
such nethod shall be followed; but if no nethod be
provided ... or if a nmethod be provided and any party

thereto shall fail to avail [itself] of such nethod, or
if for any other reason there shall be a |lapse in the
nam ng of an arbitrator ... or in filling a vacancy,

t hen upon application of either party to the
controversy the court shall designate and appoint an
arbitrator or arbitrators or unpire, as the case may
require ....
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the FAA's express terns for a court to renpbve an arbitrator from
service. Rather, even where arbitrator bias is at issue, the FAA
does not provide for renoval of an arbitrator from service prior
to an award, but only for potential vacatur of any award. See 9
US C § 10 (1999).' Thus, the FAA does not expressly endorse
court inquiry into the capacity of any arbitrator to serve prior
to issuance of an arbitral award. More inportantly, the FAA
appears not to endorse court power to renpove an arbitrator for

any reason prior to issuance of an arbitral award. !?

9 US.C 8§ 5.

11 Section 10 of the FAA authorizes appeal to the courts
seeki ng vacatur of an arbitral award as foll ows:

In any of the follow ng cases the United States court

: may make an order vacating the [arbitral] award
upon application of any party to the arbitration - (1)
Where the award was procured by corruption, fraud, or
undue neans. (2) Were there was evident partiality or
corruption in the arbitrators .... (3) Wuere the
arbitrators were guilty of m sconduct in refusing to
post pone the hearing, upon sufficient cause shown, or
in refusing to hear evidence pertinent and nmaterial to
the controversy; or any other m sbehavi or by which the
rights of any party have been prejudiced. (4) Were
arbitrators exceed their powers, or so inperfectly
execute themthat nutual, final, and definite award ...
was not made . ...

9 US C 8§ 10.

12 The district court conceded that if the Defendants
chal | enged that Fagg was biased, the court had no power to review
a challenge to Fagg's ability to serve on that basis prior to
i ssuance of an arbitral award.
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As the district court conceded, it is well established that
prior to issuance of an award, a court may not make inquiry into
an arbitrator's capacity to serve based on a challenge that a

given arbitrator is biased. See Aviall, Inc. v. Ryder Sys.,

Inc., 110 F.3d 892, 895 (2d Cir. 1997) ("Al though the FAA
provides that a court can vacate an award 'where there was
evident partiality or corruption in the arbitrators,' ... it does
not provide for pre-award renoval of an arbitrator.") (quoting 9
U S C § 10).% This court has never confronted the question
whet her, prior to issuance of an arbitral award, a court has
authority to renove an arbitrator, as did the district court,
based on the type of challenge to the arbitrator's qualification
to serve under the terns of the arbitration agreenent that is
made here. The Second Circuit has found that the FAA's

prohi bition on renoval of arbitrators prior to i ssuance of an

award extends to prohibit judicial scrutiny of [either] an

arbitrator's qualifications to serve, or bias other than in a

13 As the Defendants correctly note, the single unpublished
district court decision relied upon by Gulf Guaranty in support
of its argunent that the district court |acked authority to
entertain a challenge to Fagg's qualifications, Nat'l Union Fire
Ins. Co. v. Holt Cargo Sys., Inc., No. 99 Gv. 3699, 2000 W
328802, at *1 (S.D.N.Y. Mar. 28, 2000), involved only a court
claimfiled by a party prior to an arbitral award, which claim
sought renoval of an arbitrator for bias. That case did not
inplicate other qualifications of the arbitrator to serve under
the terns of the arbitration agreenent of the type asserted by
the Defendants in this case. See id. W agree with the
Def endants, therefore, that National Union Fire is not persuasive
in this circunstance.
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proceeding to confirmor vacate an award, which necessarily
occurs after the arbitrator has rendered his service.'" 1d.

(quoting Florasynth, Inc. v. Pickholz, 750 F.2d 171, 174 (2d Cr.

1984) (citing Mchaels v. Mariforum Shipping, S. A, 624 F.2d 411,

414 n.4 (2d Cir. 1980)); see also Cox v. Piper, Jaffray &

Hopwood, Inc., 848 F.2d 842, 843-44 (8th Cr. 1988) ("Appellants
cannot obtain judicial review of the arbitrators' decisions about
the qualifications of the arbitrators ... prior to the making of

an award.") (citing Stroh Container Co. v. Delphi Indus., Inc.,

783 F.2d 743, 748-49 (8th Gr. 1986)). 1In Aviall, the Second
Circuit further acknow edged, however, that a court woul d have
the power to renove an arbitrator pursuant to section 2 of the
FAA if "the agreenent to arbitrate before a particular arbitrator
IS subject to attack under general contract principles ...."
110 F.3d at 895 (citing 9 U S.C. § 2 (1999)).' However, the
Second Circuit in Aviall indicated that such renoval power
"sinply manifest[s] the FAA's directive that an agreenent to
arbitrate shall not be enforced when it would be invalid under
general contract principles.” 1d. at 896. The Second Circuit

further suggested that it was appropriate for courts to

adj udi cate clains regarding the capacity of arbitrators to serve

14 Section 2 of the FAA provides in relevant part: "A

witten provision ... in any ... contract ... involving comerce
to settle by arbitration a controversy ... arising out of such
contract ... shall be valid, irrevocable, and enforceable, save

upon such grounds as exist at law or in equity for the revocation
of any contract.” 9 U S.C. § 2.
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only when there is a claim for exanple, that there was "fraud in
the i nducenent” or sone other "infirmty in the contracting
process" regarding the parties' establishing arbitral
qualifications, which ground would invalidate the agreenent to
arbitrate. 1d. The Aviall court thus affirnmed a district
court's sunmary judgnent that it was premature for a court to
hear a claimrequesting a declaratory judgnent that an appointed
arbitrator "could not arbitrate the underlying suit." [d. at
895.

In Aviall, the terns of the arbitration agreenent required
that arbitral disputes would only be submtted to the designated

arbitrator if it were an "'independent auditor of both parties
to the agreenent. 1d. at 894. The party seeking renoval of the
arbitrator clained that the designated accounting arbitrator was
not "independent” fromone of the parties, as required by the
express terns of the agreenent, but partial due to a "business
relationship” with one of the parties. [d. at 893. The Second
Circuit affirmed the district court's decision not to adjudicate
t he di spute over which arbitrator would hear the underlying
arbitral dispute because that court of appeals found that the

di spute over whether the auditor arbitrator was sufficiently

"I ndependent"” to satisfy the terns of the arbitration agreenent
did not constitute a claim"invalidating the contract" or a claim
of sone type of fraud in the inducenent that woul d suggest that
the validity of the agreenent to arbitrate is under attack under
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general contract principles. See id. at 895-97. W agree with
this approach by the Second Crcuit interpreting the FAA to nean
that a court may not entertain disputes over the qualifications
of an arbitrator to serve nerely because a party clains that
enforcenent of the contract by its terns is at issue, unless such
claimraises concerns rising to the level that the very validity
of the agreenent is at issue.?®

We further note that, as one district court within the
Second Circuit correctly pointed out, a "prinme objective of
arbitration lawis to permt a just and expeditious result with a
m ni mum of judicial interference" and any ot her such rule could
"spawn endl ess applications [to the courts] and indefinite del ay"
and that otherw se "there would be no assurance that [the party

seeking renoval] would be satisfied with [the renoved

15 W acknow edge that at |least two | ower courts have
entertained disputes over the qualifications of arbitrators to
serve in a manner that arguably supports court intervention into
the chal |l enge nade by the Defendants' to Fagg' s qualification to
serve. See Jefferson-Pilot Life Ins. Co. v. Leaf Re Reinsurance
Co., No. 00-C-5257, 2000 W. 1724661, at *2(N.D. Il1l. Nov. 20,
2000) (finding by the district judge that "whether a party
chal l enges an arbitrator's qualifications - just like a party who
chal | enges bias - nust wait until the post award stage to

conplain ... | do not think that is necessary"); In re
Arbitration Between Certain Underwiters at Lloyds, London, 1997
W. 461035, at *4, 5 (N.D. Ill. Aug. 11, 1997) (arguably

m sconstruing Aviall, 110 F.3d at 895-97, to endorse the district
court's conclusion that it could entertain a party's challenge to
an arbitrator's qualification to serve based on the arbitrator's
status as an "executive officer" pursuant to the terns of the
arbitration agreenent in that case). W find however, that these
decisions conflict with the purpose of the FAA and its policy
favoring arbitration of disputes prior to court intervention.
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arbitrator's] successor and would not bring yet another

proceeding to disqualify himor her." Marc Rich & Co. v.

Transnmari ne Seaways Corp., 443 F. Supp. 386, 387-88 (S.D.N.Y.

1995) (finding that "this objective can best be achi eved by
requiring an arbitrator ... to declare any possible
disqualification, and then to leave it to his or her sound
judgnent to determ ne whether to withdraw ... of course be[ing]
aware that such a decision would be subject to judicial review
after the award had been nade" pursuant to the limts of section
10 of the FAA). W agree with this assessnent by that district
court of the danger prior to issuance of an arbitral award in
allowing courts to adjudicate a challenge such as that nade by
the Defendants to Fagg's qualification to serve, based on whet her
Fagg is the executive of a reinsurer or an insurer pursuant to
the terns of the arbitration agreenent. W conclude, therefore,
that the dispute regarding Fagg's qualification to serve,

al though franmed as a request to the court to enforce the
arbitration agreenent by its terns, is not the type of challenge
that the district court was authorized to adjudi cate pursuant to
the FAA prior to issuance of an arbitral award. W further
conclude, therefore, that the district court had no authority to
strike Fagg fromservice as an arbitrator and reverse that
deci si on.

V. CONCLUSI ON
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For the foregoing reasons, we AFFIRM the district court’s
order conpelling arbitration of the entire dispute between CGulf
Guaranty and Connecticut General in this consolidated action. W
al so AFFIRM the district court's decision dismssing Gulf
Guaranty's clains for breach of the arbitration agreenent, and
dismssing GQulf Guaranty's clains for breach, conspiracy, and
sone tort of malice. We |ikewise AFFIRMthe district court's
deci sion denying Gulf Guaranty's notion to re-open discovery.
However, we REVERSE the district court's decision granting the
Def endants' notion to strike Gary Fagg from service as an

arbitrator. Costs shall be borne by GQulf CGuaranty.
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