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l. LEGISLA TIVE DEVELOPMENTS.

A. Importing/Expor ting Tax Credit. Legislation was
enacted in 2004 that entitles taxpayers to an income taeddrfor cettain
charges paid in connection with impding or expotting products at public
seapots and airpots located in Mississippi. Bills werpassed in the 2006
legislative session toeduce fom $5 million to $2 million the minimum
capital investment that must be made in Mississippi to be eligible for the
credit, and to extend the date ofepeal of such @&dit to July 1, 2010.
(House Bill 744 and Senate Bill 2652, fettive July 1, 2006).

B. Credit for Jobs Skills T raining Costs. Mississippi law
allows an income tax @dit equal to 50% of the costs inawd by cetain
employers for poviding skills training pograms to its employees. A Bill
was passed in the 2006 legislative session to extend the datepehl of
such cedit to July 1, 2008. (House Bill 745, &ctive July 1, 2006).

C. Credit for Br oadband Technologies. Mississippi law
allows an income and franchise tax edit to telecommunications
enterprises for the cost of equipment used in the deployment of
broadband technologies. A bill was passed in the 2006 legislative session
to extend the period during which such edit may be claimed until July
1, 2020. (House Bill 1507, &dctive July 1, 2006).

D. Growth and Prosperity Act Amendments. Under the
Growth and Prosperity Act, appoved businesses locating in ¢ain
designated counties ar granted exemptions ém all state income,
franchise, and sales/use taxes and most countpprty taxes. A bill was
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passed in the 2006 legislative session to extendifDecember 31, 2015 to December 31, 2020 the period within
which state and local tax exemptions may be granted under thev@h and Prosperity Act. The bill also extends
from December 31, 2005 to December 31, 2010 the period within which a county may apply to become ¢
designated gowth and prosperity county (House Bill 1510, dective Januay 1, 2006).

E. Credit for Rehabilitation of Historic Str _uctures. A bill was passed in the 2006 legislative
session to allow an income taxettit for a potion of the cost incured to rehabilitate a cetified historic structure
or a stucture located in a historic location that has been tifegd by the State Depatment of Archives and
History. The cedit is equal to 25% of the costs inged for an ownefroccupied dwelling and 50% of the costs
incurred for all other poperty. (Senate Bill 3067, Januar 1, 2006).

I ADMINISTRA TIVE DEVELOPMENTS.

A. Income Tax on Gaming Winnings. The Mississippi State ax Commission amended the income
tax regulations elating to gambling winnings and lossesfesftive July 30, 2005. The egulations update
procedutes for reporting, withholding requirements, and educe the tax rate on gaming winnings. IncomaxT
Regulation 309 was amended teduce the tax rate im 5% to 3% on all grss gaming winnings in Mississippi.
Gaming losses & not deductible against gaming winnings for income tax purposes. Incoare Regulation
1122 requires Mississippi gaming establishments to withhold 3% of gaming winnings.mso 2G or 1099 that
reflect such income and the 3% withheld by gaming establishmentgesas the filing for the gambling patns.
The gaming establishments must file a monthéturn and pay the amount withheld on or beferthe 15th of
the following month. The amendedegulation also changes the length of time that gaming establishmemets ar
required to keep ecords and infomation from four years to thee years.

B. Wage and Bx Statements. The Mississippi State dax Commission amended IncomeaX
Regulation 1114, which addrsses the filing of wage and tax statements agplonts, efective July 17, 2005. The
amended egulation states that all wage and tax statements aadorts must be filed on or befa the date
prescribed by the CommissionerPreviously the regulation equired all such statements aneports to be filed
by January 31.

C. Terminated Employees. The Mississippi State dax Commission amended IncomeaX
Regulation 1115, which peains to teminated employees. [dctive July 17, 2005, statements foished to
terminated employees must beported on Fom W 2 and povide all information required by the Commissioner
and the Intenal Revenue Sefice. Each statement should identify withholdingegadless of sowe, on a state
by state basis, with the withholdings for each state identified.

D. Withholding Records. The Mississippi State ax Commission amended IncomeX Regulation
1120, which petains to withholding lecords to be kept by employers. Ective July 17, 2005, employers ar
required to keep for a period of thge years the following: all wage, tax, and income imfi@ation statements and
repotts required by the Commissioner along with copies of ol 2s that cannot be delived to the employee
after a rasonable ébrt by the employer

E. GO Zone Act Guidance. On December 21, 2005, the MississippaX Commission povided
guidance egading the Mississippi income tax égatment of the taxelief pottions of the Gulf Oppotunity Zone
Act of 2005 (“The GO Zone Act”).

1. Bonus Degciation. Income Tax Regulation 504 povides that bonus demciation is not an
allowable deduction. Accatingly, Mississippi law does not follow the federal g@risions allowing
a 50% first year bonus deprciation related to ebuilding.
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2. Timber Expensing andr@aack.Mississippi does not follow the federal law allowing small timber
producers to double the expensing amounts for qualified timbeogeity under 500 aces. Nor
does Mississippi allow a five year “faring” caryback of cetain net operation losses. Mississippi
does povide a eforestation cedit equal to 50% of the cost of an amped reforestation plan
subject to a lifetime adit of $10,000.

3. Net Operating Loss aack. Mississippi income tax law pvides for a net operating loss
carryback of two years and a net operating loss gaforward period of twenty ears. Mississippi
does not follow federal laywvhich allows cetain net operating losses to be cerd back for five
years under the GO Zone Act.

4. Envionmental Remediation Cost Expembim@O Zone Act allows taxpayers to cuently expense
environmental emediation costs incued to qualified contaminated sites as esult of Hurricane
Katrina for two years, though December 31, 2007. Mississippi does not allow this deduction.
However, a tax cedit of 25% is specifically allowed foremediation activities pdormed at
Brownfield sites thoughout Mississippi. The annual edit will be equal to the lesser amount of
the amount of income tax imposed on thed®vnfield site, or $40,000, and the maximum lifetime
credit for each site is $150,000. Inaer to qualify for this cedit, taxpayers be apmved by the
Department of Envionmental Quality befoe submitting an application to the Mississippi State
Tax Commission.

5. Expansion of Expensing for Capital InvestfiemiSo Zone Act inceased the expensing limitation
by the lesser of $100,000 or the cost of qualified Imtak Revenue Sefice- GO Zone Popertty.
This increases the limitation &m $100,000 to $200,000 for qualifiedgperty. In addition, the Act
increases the $400,000 investment limitation by the lesser of the cost of qualified GO Zone
property or $600,000 placed in seice during the tax year These povisions apply to all ppperty
purchased after August 28, 2005, which is placed invéex befoe December 31, 2007. Pursuant
to Income Tax Regulation 54, Mississippi income tax law follows federal laagading the amount
allowable as a deduction for Section 179qperty.

6. Cleanup and Demolition ExpensiMggssissippi follows federal law egading the income tax
treatment for costs incued for cleanup and demolition expenses. Mississippi taxpayers may
expense 50% of their cleanup costs, which would othisse be capitalized, if incued or paid
following August 27, 2005, until Januar 1, 2008. The cleanup expenses apply to demolition of
property and cleanup of debris in the Katrina GO Zone, if held by the taxpayer for use for
business, trade, or the pduction of income or poperty, as defined in Intenal Revenue Code §
221(a)(1).

7. Public Utility Casualty Lossémder federal law public utilities located in the Katrina GO Zone
may qualify to eceive a ten year ceyback on casualty losses. Howey@dississippi net operating
loss povisions do not follow federal law and pvide a caryback of two years and a fevard of
twenty years.

Il. JUDICIAL DEVELOPMENTS.

A. Murphy Oil v.Commissioner On May 26, 2005, in a ver troublesome opinion the Mississippi
Supreme Cout reversed the trial coufs decision and einstated a franchise tax assessment imposed by the

Mississippi State &ix Commission against Murphy Oil Co. USA, Int. The cout made its uling based on a

1Mississippi Stat@X Commission Murphy Oil USA, InfNo. 2003-CA-00325-SCT).
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procedural issue rather than the merits of the case. The 8uapr Cout reversed the decision of the trial caur
holding that it had impoperly "reweighed the evidence" and did not "adbdp the corect standad of review"
The Supreme Cout stated that in eviewing the oder of a state agency it and the trial cdaware limited by the
arbitrary and capricious standak of review which is a dificult burden of proof for any litigant to satisfy It
further noted that the Mississippi Constitution does not peit Mississippi couts to retry de novo matters on
appeal flom administrative agencies, though it did not cite any specifioypsion of the Mississippi Constitution
as authority for this conclusion. As stated in the wedlasoned dissenting opinion in this case, the staddair
review was not an issue that was briefed andjaed by either paly before the Supeme Cout.

The ruling in Murphy Oileffectively nullified the new Mississippi statute gowang judicial appeals of
Mississippi State &x Commission decisions, and segbr threatened the due prcess rights of those subject to
the rulings of the Commission.

B. Murphy Oil-On Rehearing. Murphy Oil filed a petition for rehearing with the Mississippi
Supreme Cout. The brief assded, among other things, that if the couupheld its original opinion, then
Murphy Oil and all similarly situated taxpayers wer entitled to have their assessmen&sranded to the State
Tax Commission for a full evidentigrhearing on the ecod. The Taxation Section of the Mississippi Bar
Council on State &xation and Mississippi Manufacturing Association each filed separate "friend of thettour
briefs in suppot of the petition for ehearing. The &x Commissiors brief, while maintaining that the Cou’s
substantive holding is coect, also uged the Cout to reconsider its holding on the natarof the judicial eview
in chancey court. The cout granted the motion.

In its second opinion in this case, which was handed down on October 13, 2005, the Mississip@r8apr
Court obviously realized that its first opinion was based onreneous assumptions of fact. It withdw the first
opinion and substituted the second opinion in its place. The Mississippi 8op@ Cout based its uling on the
merits of the franchise tax issue anejected the destination sales thgoas a way to account for Mississippi
receipts for purposes of the franchise tax apponment formula. The second opinion devotes only one
paragraph to the pocedural issue that was the subject of the eatiirst opinion. Quoting fom its 1969 decision

in Tenneco, IncBar?, the cout stated that “the Legislatug has made it the public policy of this state toopide
a full evidentiay judicial hearing in cases of the character now under consideration.” Thetcoamcluded that
the trial court properly “reviewed evidence and detmined the cause” undefennecand applicable statutor
authority.

While the cout clarified the wle of the trial cout in tax cases, it did not ad@ss the standar of review
issue. Since @nneco did not equire the trail cout to use the arbitray and capricious standar of review to
overturn the decision of the 8&x Commission, and since the applicable statutequire the trial cout to “ hear
and detemine the cause...as in other cases,” it seems clear that theogpipte standad of review for the trial
court in tax cases is a gponderance of the evidence.

In light of the revised opinion inMurphy Oilit is clear that the tax disputeesolution pocess allows
taxpayers to continue to have a full evidentiajudicial hearing in tax cases. The two administrative hearings
will continue for the foreseeable futwe to be infomal hearings without aecord.

2224 So. 2d 208, 211 (Miss. 1969).
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