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EEOC FOUND TO BE WILLFUL  


VIOLATOR OF WAGE AND HOUR LAWS 
 


By 
 


Todd P. Photopulos 
 
 


 The Equal Employment Opportunity Commission (EEOC) has sat in judgment over the 
business decisions of many U.S. businesses.  Ironically, when that spotlight was turned on the 
EEOC, the EEOC was found not only to have violated the law, but to have been a "willful 
violator" of the wage and hour laws, thereby subjecting the federal agency to liquidated damages 
under the Fair Labor Standards Act (FLSA).  In addition to providing a bit of situational irony 
for U.S. employers, the EEOC's mistakes also provide a valuable lesson on the pitfalls of the 
U.S. wage and hour laws.   
 
 The EEOC began a policy in 2003 of requiring certain non-exempt employees to take 
compensatory time off rather than receive overtime pay for hours worked over 40 in a 
workweek.  The employees affected by this requirement included EEOC investigators, 
mediators, and paralegals.  These employees were represented by a union called the National 
Council of EEOC Local 216.  The employees complained to the union about the practice, and the 
union filed for arbitration pursuant to the collective bargaining agreement with the EEOC. 
 
 The Arbitrator found in favor of the employees' union, ruling that the EEOC had been in 
violation of both its union contract and the FLSA since 2003 by not allowing non-exempt 
employees to receive overtime pay.  According to the Arbitrator, "There is an entitlement to 
overtime pay, whereas compensatory time operates as alternative should the employees request 
it."  In other words, the employees have a right to receive overtime, whereas compensatory time 
is an option.  Under the law, an employee's choice of receiving compensatory time off instead of 
receiving overtime pay "must be an uncoerced one."  The EEOC ran into trouble when it began 
informing employees that overtime pay was not available and that the employees could only 
receive compensatory time off for time worked over 40 hours in a workweek. 
 
 In an FLSA overtime suit, an employer can be subject to liquidated damages above and 
beyond the actual damages if the employer fails to prove it acted in "good faith" and had 
reasonable grounds for believing its actions did not violate the law.  The burden of proof rests on 
the employer, and in this case, the Arbitrator found that the EEOC failed to carry its burden.  By 
being found to be a "willful violator," the EEOC's liability to the employees reaches back three 
years from the union's original April 2006 grievance, rather than the normal two year statute of 
limitations.   
 
 The Arbitrator also rejected the EEOC's argument that overtime hours worked by covered 
employees were "voluntary," finding the EEOC's arguments to be "disingenuous."   According to 
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the Arbitrator, "as I believe the evidence amply demonstrates, extra hours were frequently 
worked and these were, for the most part, not in any way attributable to mere employee 
preference and/or convenience."  Thus, while EEOC headquarters may have issued written 
instructions that employees were not to work overtime, these memos did not operate as a "shield 
against the pattern, revealed in this record" that supervisors in the field followed a practice of 
knowing that overtime work would frequently be performed for the benefit of the agency. 
Regardless, the EEOC failed to give employees a choice as to whether or not to have their excess 
work compensated by overtime pay, but rather provided employees with a "sole alternative . . . 
of compensatory time."   
 
 Given the significant increase in wage and hour litigation, we have been advocating that 
employers review their wage and hour policies and practices.   While there is a significant rise in 
wage and hour litigation, many of these claims are preventable on the front end if employers take 
the time to look into how they are conducting their business.  The EEOC would have been well-
served by following this advice.  Two obvious "morals of the story" emerge from the EEOC's 
predicament.  First, do not mandate that employees take compensatory time off in lieu of 
overtime.  You will be caught in a trap.  Second, if you have a policy against overtime, do not 
turn a blind eye to what the actual practice is.  If front line supervisors are allowing the 
employees to continue to take overtime, you will have been found to have "suffered or 
permitted" the work for your benefit.  So take the time now to review your policies and practices.  
An ounce of prevention is always worth a pound of cure. 








 
E-VERIFY FEDERAL CONTRACTOR  
RULE POSTPONED UNTIL JUNE 30 


 
By 


 
Todd P. Photopulos 


 
 


The Federal Government agreed to postpone implementing an Executive Order to require 
federal contractors to use E-Verify until June 30.  This is the third delay in implementing the 
rule, and follows a series of objections and court challenges by business groups led by the US 
Chamber of Commerce.  On June 6, 2008, President Bush issued an executive order requiring 
federal government contractors to use the federal E-Verify process to verify the work 
authorization of all new hires and existing personnel assigned to perform work on future federal 
contracts.  Under the final rule, E-Verify would be required for all federal contractors regardless 
of size who have been awarded a contract with a period of performance lasting more than 120 
days and having a value of more than $100,000.  Subcontractors would also be required to 
participate E-Verify if they provided services or construction with a value of more than $3000.   


The US Chamber of Commerce filed a lawsuit against the US Department of Homeland 
Security in December 2008 in the US District Court for the District of Maryland, seeking judicial 
review of the new regulations.  Attorneys for the Chamber filed a Motion for Summary 
Judgment on January 14, 2009, seeking to invalidate the proposed regulations.  That motion is 
still pending before the court.  The new delay is thought by many to give the Obama 
administration more time to let the courts take charge in determining whether or not to 
implement the rule.  There is a least some chance that the court could invalidate all or part of the 
rule, and the delay gives the administration a chance to see how the courts will handle the issue 
before implementing the final regulation.   


Meanwhile, many states have passed their own laws requiring the use of E-Verify.  If 
implemented, the new federal contractor E-Verify rule could supersede some or all of these state 
law provisions.  Currently, the following states have their own E-Verify legislation already in 
place: Arizona, Mississippi, and South Carolina.  Additionally, Utah, Missouri, and North 
Carolina have state laws requiring E-Verify for public employers.  Illinois, on the other hand, is 
trying to make the use of E-Verify illegal, although it has agreed not to enforce the statute until 
the outcome of a lawsuit filed by the Department of Homeland Security that is seeking to throw 
out Illinois’ law based on the doctrine of federal preemption.   


We will continue to keep you advised of current developments in this area. 
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GET READY FOR THE WHISTLEBLOWERS 


 
By 


 
Jeffrey A. Walker 


 
 


Press reports of a $325 million payment by Northrop Grumman to the Federal 
Government following allegations of fraud by whistleblowers, is only one reason to take note of 
the fact that investigations and litigation under the federal False Claims Act is likely to become 
one of the most significant types of employment-related litigation faced by employers during the 
coming years.  The False Claims Act contains qui tam provisions which authorize 
whistleblowers to file suit on behalf of the United States and receive up to a third of the Federal 
Government’s total recovery for false claims.  There is widespread support within Congress to 
amend the False Claims Act to legislatively overrule certain recent decisions by the United States 
Supreme Court which whistle-blower advocates contend have resulted in a much too narrow 
field of fire for whistleblowers. 


Among other things, the pending legislation would eliminate the requirement that the 
alleged false claims have been presented to the Federal Government as opposed to a contractor, 
grantee or other non-governmental recipient.  The pending legislation would amend the False 
Claims Act to include liability for false claims presented to contractors, grantees and other 
non-governmental recipients if the money sought by the claim is intended to be spent on behalf 
of the Federal Government or to advance a federal program and the Federal Government either 
provided the money or is responsible for reimbursing all or a portion of the funds at issue.  The 
proposed legislation would also legislatively overrule the United States Supreme Court’s 
decision in Allison Engine Co. v. United States ex rel. Sanders, which held that liability for a 
false statement requires a showing that the defendant intended that the false statement resulted in 
the Government’s paying a false claim.  Under the proposed legislation, which would be 
retroactive to June 7, 2008, an intent requirement would be explicitly removed from the False 
Claims Act and a more general definition of materiality substituted such that liability would be 
imposed for any false statement having a tendency to influence the payment or being capable of 
influencing the payment. 


Other pending legislation introduced by Senator Grassley would eliminate the “public 
disclosure” defense to False Claims Act claims.  More specifically, the False Claims Act has 
never before allowed whistleblowers to allege fraud which was already known by the Federal 
Government through other sources.  The Bill introduced by Senator Grassley would limit 
invocation of the public disclosure defense to the Federal Government and thus eliminate the 
availability of the defense to private defendants.  Further, the legislation significantly expands 
the anti-retaliation provisions of the False Claims Act to protect whistle-blower activities 
incidental to a False Claims Act lawsuit and, moreover, lengthening the statute of limitations for 
private relators from six to ten years. 
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HEADSCARVES AND NOSE RINGS:  RELIGIOUS  


DISCRIMINATION LAWS REMAIN CLOUDY AT BEST 
 


By  
 


Graham W. Askew 
 


The United States is an incredibly diverse society.  Individuals with disparate cultural and 
religious backgrounds exist in every modern work environment.  Employers are frequently 
confronted with issues of whether special considerations should be made for an employee in light 
of his or her particular background.  Concepts as mundane as a uniformly applied dress code are 
now not nearly as simple to apply as they once were.  Two federal court cases released on the 
same day reaching opposite conclusions demonstrate the inconsistent results courts may reach 
when addressing whether an employer’s refusal to bend the rules constitutes a cause of action for 
religious discrimination.      


In EEOC v. Papin Enters, Inc., an employee at a Subway restaurant was asked to remove 
her nose ring after an inspector found the restaurant not in compliance with a ban on facial 
jewelry.  The employee asked for a waiver which was not granted.  Subway terminated the 
employee after she continued to wear her nose ring to work.  The employee then filed suit 
alleging violation of Title VII of the Civil Rights Act of 1964.  Subway promptly filed a motion 
for summary judgment arguing that they attempted to make a reasonable accommodation by 
requesting that the employee cover her nose ring with a Band-Aid.  Subway further argued that it 
would be an undue hardship for Subway to allow the employee to continue wearing a nose ring 
to work because of the food safety standards that were implicated.  The U.S. District Court for 
the Middle District of Florida rejected Subway’s arguments and denied its motion for summary 
judgment. 


On that same day, in Webb v. Philadelphia, the Third Circuit Court of Appeals decided a 
case involving the refusal of the City of Philadelphia to relax its dress code to permit a police 
officer to wear a headscarf while in uniform.  As in EEOC v. Papen Enters, Inc., the employee 
filed suit alleging violation of Title VII of the Civil Rights Act of 1964.  The City of Philadelphia 
filed a motion for summary judgment arguing that accommodating the employee’s request would 
create an undue hardship.  The court granted the City of Philadelphia’s motion for summary 
judgment placing reliance on the testimony of Police Commissioner Sylvester Johnson who 
stated that “uniformity encourages subordination of personal preferences in favor of the overall 
policing mission and conveys a sense of authority and competence to other officers inside the 
Department, as well as to the general public.”  


As evidenced by the two aforementioned cases, it is difficult to anticipate what 
constitutes religious discrimination in the employment context.  There are no hard and fast rules 
regarding what is a “reasonable accommodation” or when an “undue hardship” will result if an 
employer is required to make such an accommodation.  Employers are not, however, without 
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strategies to reduce the likelihood of liability.  An employer who is reasonable and tolerant of 
disparate religious groups is far less likely to be a defendant in litigation.  Assuming that 
litigation occurs, the court will strongly consider an employer’s history of engaging in such 
reasonable and tolerant behavior in determining whether the employer engaged in religious 
discrimination.     








 
SUPREME COURT DENIES REVIEW ON DECIDING  


IF DRIVING IS A MAJOR LIFE ACTIVITY IN RURAL AREAS  
 


By 
 


Carlyle C. White 
 


High school adolescents were often the envy of their fellow classmates if they lived in a 
state where driver’s licenses were granted early due to hardships.  Remember when every 
teenager wanted to pass Go and collect their license before the standard legal driving age.  
However, on April 6, 2009, the U.S. Supreme Court recently denied review of the Tenth Circuit 
Court of Appeals ruling in Kellogg v. Energy Safety Servs., Inc. (544 F.3d 1121) that held 
driving in rural areas is not a major life activity for purposes of the Americans With Disabilities 
Act (“ADA”).   


Energy Safety Services, Inc., operating as Oilind Safety, LLC, terminated Ireane Kellogg, 
an oil field safety worker, after she failed to provide the company with a release from her doctor 
for her epileptic condition.  Kellogg’s job frequently required her to drive between jobs sites in a 
company vehicle to provide customers with safety services.  While working for the company, 
Kellogg was diagnosed with complex partial seizures, a form of epilepsy, and her physician 
ordered her to cease driving.  Subsequently, the company notified Kellogg that her job was 
“safety sensitive” and that she would be terminated unless her physician provided a “full release” 
allowing her to drive a vehicle. 


After her termination, Kellogg sued for discrimination under the ADA, as well as for 
overtime compensation under the Fair Labor Standards Act (“FLSA”).  At trial, the federal trial 
court judge gave a jury instruction that concluded driving is a major life activity, partially 
because of the lack of public transportation in the area and the economic conditions often 
required residents to obtain employment outside of the local community.  The federal trial court 
granted a jury verdict on both the disability and FLSA claim.   


On appeal by the employer, the Tenth Circuit Court of Appeals reversed the judgment on 
the ADA claim.  Energy Safety Services successfully argued that it is well settled that driving is 
not a major life activity for purposes of the ADA.  The company also argued that the recent 
amendments to the ADA failed to include driving in its expanded list of major life activities and 
Congress could have easily chosen to.  Furthermore, the appeals court held that the importance 
of a major life activity, such as driving, is not dependent on whether the individual lives in a 
rural or metropolitan area. 


Although this was a significant victory for Energy Safety Services, employers are urged 
to carefully consider every decision relating to an employee who asserts a disability.  The recent 
amendments to the ADA make clear that the definition of “disability” must be construed in favor 
of broad coverage for individuals to the maximum extent permitted by law. 
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U.S. SUPREME COURT ENFORCES ARBITRATION OF EMPLOYMENT 
DISCRIMINATION CLAIMS IN UNION CONTRACTS 


 
By 


 
Carlyle C. White 


 
 


In a groundbreaking 5-4 decision, the U.S. Supreme Court held on April 1, 2009, that a 
collective bargaining agreement (“CBA”) provision that “clearly and unmistakably” requires 
union members to arbitrate Age Discrimination in Employment Act (“ADEA”) claims is 
enforceable under federal law.  Prior to this decision, employers could often be subjected to 
double jeopardy if employees pursed a claim in arbitration and in court.    


The Supreme Court finally resolved this employment discrimination claim arbitrability 
controversy in 14 Penn Plaza LLC v. Pyett (U.S. No. 07-581).  Justice Clarence Thomas wrote 
the majority opinion and found that the National Labor Relations Act (“NLRA”) provides broad 
authority to allow the enforcement of arbitration provisions in CBAs and the ADEA does not 
prohibit the arbitration of age discrimination claims.  


In the Pyett case, security guard employees of Temco Service Industries, who were 
represented by the Local 32BJ of the Service Employees International Union (“Union”), filed an 
ADEA charge with the Equal Opportunity Commission after the Union declined to pursue age 
discrimination grievances in an arbitration hearing.  The grievances occurred when 14 Penn 
Plaza authorized another contractor to provide security services, which resulted in some 
employees being reassigned to different positions.  The plaintiffs alleged that the reassignment 
constituted age discrimination.   


The CBA prohibited discrimination against employees pursuant to federal and state law, 
but provided that any claims were subject to arbitration as the sole and exclusive remedy for an 
alleged violation.  14 Penn Plaza and Temco Services Industries filed a motion to compel 
arbitration under the CBA, which was denied by the trial court and the Second Circuit Court of 
Appeals.     


The Supreme Court reasoned in its decision that nothing in the ADEA required the Court 
to strike a freely negotiated arbitration clause under the NLRA.  The Court did state, however, 
that a substantive waiver of employees’ civil rights would be unenforceable.  The employees had 
argued that the CBA prohibited a civil ADEA lawsuit and also allowed the Union to prohibit 
arbitration of the employees’ claims.  The Court declined to address the latter, but held that a 
CBA that “clearly and unmistakably” requires union members to arbitrate ADEA claims is 
enforceable as a matter of federal law.  Notably, the CBA arbitration provision in the Pyett case 
expressly covered both statutory and contractual discrimination claims.           
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This decision is a significant victory for employers who often prefer to arbitrate 
employment discrimination grievances rather than defend the case before a jury.  As a result, 
employers must carefully craft arbitration provisions during CBA negotiations to comply with 
the Supreme Court’s new ruling.   


 








 
UNIONS UNITE TO SUPPORT  


COMPREHENSIVE IMMIGRATION REFORM 


By 
 


Todd P. Photopulos 
 


For many years, Big Labor saw illegal immigration as a substantial threat to the interests 
of their “constituents”—the American worker.  Now, Big Labor has run the numbers and 
determined that throwing its support behind immigrant workers will ultimately pay off in 
attracting a new group of potential dues-paying union members.  In doing so, however, Big 
Labor must walk a delicate tightrope to avoid alienating its traditional base of support. 


On April 14, the two primary labor federations in the United States, AFL-CIO and 
Change to Win, published a joint plan to push for comprehensive immigration reform legislation 
that would both protect U.S. workers and “reduce the exploitation of immigrant workers and 
reduce employers' incentive to hire undocumented workers rather than U.S. workers.”  Labor's 
joint plan comes on the heals of an announcement by President Obama who, on April 10, 2009, 
said that he considers comprehensive immigration reform to be a key legislative priority. 


Given the amount of influence Big Labor is wielding in Congress, its agenda offers some 
guidance to employers on the direction the legislative debate will go.  The joint report by AFL-
CIO and Change to Win includes five major principles that Labor believes to be essential in any 
comprehensive immigration reform bill.  These principles are:  


1. Establishing an independent commission to assess and manage the future flow of 
immigrant workers, based on labor market shortages.   


2. Legalization of undocumented workers already present in the United States.   


3. Creating a secure and effective method of worker authorization.   


4. Improving current guest worker programs, but not expanding those programs. 


5. Created a “rational” operational control of the border.   


The Labor Federations’ report states that the “independent commission” model for 
monitoring the future flow of immigration is a key component to its support of immigration 
reform legislation.  Under this model, an independent commission would be appointed to 
determine labor market need for both temporary and permanent employment visas based on a 
methodology approved by Congress.  The premise of the independent commission is to address 
what many see as the great failure of the current employment-based immigration system – 
immigration quotas for certain visa categories are set arbitrarily by Congress, often as a product 
of political compromise without regard to real labor market needs.  Nursing, for example, is an 
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area that has been underserved by the current immigration process.  The Joint Commission on 
the Accreditation of Healthcare Organizations has reported that there are more than 150,000 
vacant nursing positions in the country, creating a substantial burden for our Nation’s healthcare 
system.  Our current immigration system, however, does not recognize nursing in most 
circumstances to be a “specialized occupation.”  Consequently, most foreign-born nurses (even 
those who received training in the United States) are not able to qualify for temporary work visas 
like the H-1B visa.  While foreign-born nurses receive priority for permanent residency 
application (the “Green Card”), the waiting period for Green Cards is several years, thus making 
this avenue unavailable for many healthcare employers as a practical matter.   


The U.S. Chamber of Commerce has opposed the commission process advocated by Big 
Labor as politically problematic.  Certainly, Big Labor would advocate for the appointment of 
commission members with a Labor background to give unions control over the flow of 
immigrant workers in different employment categories.  As always, the devil will be in the 
details.  Hopefully, the U.S. economy will rebound sooner, rather than later, and continue to be a 
magnet for attracting the best minds and workers in the world. 


 





