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Expansion of the Family and Medical Leave Act to Affect
Military Families

On January 28, 2008, President George W. Bush signed into law
the first significant expansion of the Family and Medical Leave Act
of 1993 ("FMLA") in the roughly 15 years since it was originally
adopted. The National Defense Authorization Act creates two new
types of FMLA leave for family members of some deployed or
injured members of the United States Armed Forces. Specifically,
the FMLA has been amended in the following two ways:

1. Families of injured military personnel: Employers must offer
up to 26 weeks of unpaid FMLA leave each 12 month period
to employees caring for family members wounded in the
course of military duty.

2. Families of reservist call-ups: Employers must grant up to
12 weeks of unpaid FMLA leave to immediate family
members of reservists and members of the National Guard
who are called to active duty in the United States Armed
Forces. Service members need not be deployed overseas to
trigger eligibility for the 12 weeks of leave.

Effective Dates of Amendments

The full impact on employers of the FMLA expansion will not be
known until the U.S. Department of Labor ("DOL") issues formal
regulations. Despite the lack of clarity regarding the requirements
imposed by the new legislation, the DOL has recently advised that
the provision of the new law extending FMLA leave to families of
injured military personnel went into effect on the day the legislation
was signed by the President. The provision of the new law
extending FMLA leave to employees of reservist call-ups, on the
other hand, will not go into effect until further regulatory guidance is
provided. The DOL insists that it is "expeditiously" drafting the
relevant regulations. backto top @

Impact of Amendments on Existing Employer Responsibilities

Importantly, the recent expansion of the FMLA in no way alters the
currently existing responsibilities of an employer to a newly
covered employee. For example, the Uniformed Services
Employment and Reemployment Rights Act (USERRA) provides
that employees who are called to or enlist for nearly all forms of
military service are already entitled to up to five years of protected
leave from their jobs as well as reinstatement rights. USERRA
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further includes provisions describing the position to which the
employee returning from leave must be reinstated, how to
accommodate employees returning with battlefield injuries and
other related issues. While USERRA pertains to individuals who
actually engage in military service, the impact of the recent FMLA
expansion will likely be primarily felt in the family members of those
who choose to serve.

When viewed in combination with the obligations to returning
veterans under USERRA, the recent expansion of FMLA rights to
military families could cause significant problems for unprepared
employers. In the current political climate, it is an unfortunate
reality that many employees have immediate family members
injured while serving in the military. Even more common is the
employee who has an immediate family member called to active
duty in the U.S. armed forces. In light of the recent FMLA
amendments, employers are advised to review their FMLA policies
and determine what revisions will be necessary to comply with the
new requirements. backtotop @
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